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TOP 5 MOST COMMON

ENTREPRENEURS MAKE
COMMON LEGAL MISTAKES
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The early years of your startup business can 

be precarious. Even entrepreneurs with great 

ideas and the funding to back them can fail if 

they are caught by avoidable legal pitfalls. 

This eBook highlights the most common of 

these legal mistakes, and provides tips on how 

you can avoid them. More broadly, knowing the 

legal rules that govern small businesses will 

help you to maximise your business’ potential 

and to ensure that it succeeds. 

TOP 5 MOST COMMON LEGAL 
MISTAKES ENTREPRENEURS MAKE
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DOING IT  RIGHT

Have the right  
business structure
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Every business structure has benefits and drawbacks. Your business structure will likely determine 
your level of risk exposure, your growth goals, and the legal and financial obligations of your business. 

Have the right business structure

Common business structures
There are four business structures that are most commonly used:

Sole Trader 

A sole trader structure is simplistic and 
inexpensive to set up. Sole traders have few 
hidden legal and tax implications given that all 
income is treated as personal income. However, 
this means that you remain personally exposed to 
risk. All invoices and receipts must be issued under 
your Australian Business Number (ABN), posing 
some administrative obligations. In addition, sole 
traders can struggle to secure funding, since 
financial providers may be hesitant to lend to 
individuals.  

Partnership 

A partnership is the formal joinder of two 
or more individuals who carry on business 
as partners or receive income jointly. A 
partnership is relatively inexpensive to set 
up and operate and it has its own Tax File 
Number (TFN) and ABN. Choosing this business 
structure will also require a Partnership 
Agreement to be established between the 
partners, to control the relationship and 
provide agreeable guidelines.   

Company 

A company is a legal entity separate from its 
directors, shareholders and employees. A 
company allows an ‘arm’s length’ approach to the 
dealing of business - the company bears the legal 
and financial responsibility. Companies should 
be registered with the Australian Securities and 
Investments Commission (ASIC), from whom they 
will receive an Australian Company Number (ACN). 
ASIC regulates additional obligations and benefits 
which are imposed on registered companies. 

Trust

Setting up a trust can be expensive due to the 
requirement of a formal trust deed and the 
annual administrative tasks a trustee must 
complete. A trustee is legally responsible for 
operating the trust and profits from the trust 
are disbursed to beneficiaries. A trust must 
have its own ABN and TFN.
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Applying a structure to your business

Having understood the common business structures, consider the following points to ensure 
that you choose the correct structure for your business:

Be clear about your vision 

Vision drives how your business grows 
and your long-term goals. Ask yourself, to 
make your vision a reality, what structure 
do you need to support that vision? 

 
 

AsseSs your liability and risk exposure

Assessing your business’ liability is an 
integral part of your business plan. Ask 
yourself, how risky is the business I am 
establishing, where are those risks, and 
can I reduce them? If you are unable to 
remove the risk, consider a structure 
such as a registered company that 
enables you to mitigate personal financial 
responsibility.

Seek legal and accounting advice 

Every business is different and entrepreneurs 
should consider consulting a lawyer and a 
financier before deciding on a business structure. 
What team do you want around you to make my 
business the best it can be?

 

Plan for the future

Ask yourself, what do I want to happen to the 
business when I am no longer around to run it? 
A sole trader or partnership business structure 
may well dissolve upon the death of the owner, 
or owners, while a company structure can more 
easily be carried on after this event. For example, 
many companies are established with the 
intention to sell at some future point, so it would 
be unwise to choose a sole trader structure

1 3

2 4
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DOING IT  RIGHT

Be employee ready
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Hiring employees, or outsourcing to ‘contractors’, is a challenging 
task, yet it is integral to your business’ potential for future 
success. The list of things you are advised to do by best practice 
and obliged to do by law can seem endless.

Below is a summary of the legal requirements and best practice 
for becoming an employer. The aim is to guide you through 
the complexities of employment law and help you avoid 
disputes with future hires.

Be employee ready

Employee v Independent contractor 

The most important thing to decide before anything else is whether you will be engaging employees or independent contractors.  
This is best done through self-assessment and seeking external advice to come to an appropriate determination.

There is a vital distinction between the two and understanding the difference and the impact each have on your business is critical. 
While an agreement may state whether the relationship is that of an employee or an independent contractor, this is not decisive.  
If a dispute arises, the table below outlines some of the common indicators Courts and Arbitrators will consider in determining the 
nature of the relationship1:

Indicator Employee Independent Contractor
How work  
is performed

Performs ongoing work, under the  
direction and control of the employer. Has a high level of control in how the work is done.

Hours  
of work Generally, works standard or set hours. Under agreement, decides what hours 

to work to complete the specific task.

Expectation  
of work

Usually has an ongoing expectation of work,  
even if as a casual. Usually engaged for a specific activity. 

Tools/ 
equipment

Tools and equipment are generally provided  
by the employer, or a tool allowance is provided.

Uses their own tools and equipment 
(note: alternative arrangements may be made 
within a contract for services).

Method 
of payment Paid regularly (e.g., weekly/fortnightly/monthly).

Has obtained an ABN and submits an invoice for 
work completed or is paid at the end of the 
contract or project.

Leave 
entitlements

Entitled to receive paid leave,  
e.g. carers' leave, long service. Does not receive paid leave.

1. https://www.fairwork.gov.au/how-we-will-help/templates-and-guides/fact-sheets/rights-and-obligations/contractors-and-employees-whats-the-difference 
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Be employee ready

Once you have determined your structure and whether you are engaging employees or 
independent contractors, consider the following factors that directly affect your business:

Workers Compensation

For independent contractors, depending on whether 
they are considered ‘workers’ by WorkSafe Victoria, 
your business might be required to register for workers’ 
compensation insurance. If the contractor is a worker 
covered by statutory provisions, you effectively 
become their employer for workers’ compensation 
insurance purposes and must include the money you 
pay them  in your total remuneration. Otherwise, it is 
not uncommon for independent contractors to have 
their own workplace insurance.  

For employees, it is generally the case they will be 
covered by statutory provisions and so business will 
most likely need to consider its insurance obligations in 
this respect. 

Superannuation 

Superannuation is the compulsory contribution 
of 9.5 per cent of an employee’s wages, that every 
employer must pay into the employee’s nominated 
superannuation fund. Independent contractors are not 
afforded this entitlement, but must instead make their 
own superannuation contributions.

Payroll Tax and PAYG

As you pay wages, your business and ABN will be liable 
for pay as you go (PAYG) or wages tax. This tax must 
be deducted from the gross wage of your employees 
and is to be remitted to the Australia Taxation Office 
(ATO) either in your Business Activity Statement (BAS) 
or Instalment Activity Statement (IAS) each quarter or 
month. Register for PAYG via the ATO website or liaise 
with your accountant. 

When engaging independent contractors there are no 
obligations on the employer to withhold tax on the 
contractor’s behalf. Similarly, the remuneration paid 
to an independent contractor is generally exempt for 
payroll tax purposes.   
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DOING IT  RIGHT

Have clear legal contracts 
and essential documents 
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Businesses often run into legal and financial troubles as a result of inadequate legal 
documentation. We often engage with clients who say they had an agreement with 
another party, and the other party has not adhered to it. When we ask to see the 
agreement, we are presented with set of terms that have been copied from the internet, 
leaving little hope for actual enforcement. 

While you can download legal templates online, these blanket agreements must still be 
tailored to the needs of your business and the contractual arrangements to which they 
apply, otherwise they may not be worth the (virtual) paper they are written on. 

Contract

Our experience tells us that clients unhappy with a contract or not getting their way will 
make a formal complaint to either Consumer Affairs or the Australian Competition and 
Consumer Commission (ACCC). As a business, it is always preferable to avoid dealing with 
either.

Some tips to keep good form:

Highlight clauses that are most likely to become an issue if a dispute 
occurs, such as early termination fees, automatic renewals, direct debit 
requirements and debt recovery procedures; 

Make sure important clauses, such as those above, are set out, are fair 
and reasonable and require acknowledgement by the member before 
entering; and

Termination fees must be appropriate, given any costs actually incurred 
by the business.

Have clear legal contracts and essential documents
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Key documents

Shareholder Agreement
A Shareholders’ Agreement provides a vehicle for the movement of shares of a business and clearly determines 
the rights of all shareholders, including when they can exercise such rights. While such an agreement will look 
slightly different depending on the industry and structure of business to which it applies, it will commonly detail 
any restrictions on transferring shares and to whom these apply, the circumstances under which shares can be 
forcibly transferred and nomination clauses. The agreement can concern only the founders of a business, or its 
investors or both. Without it, a business faces many uphill battles as a result of not knowing what process to 
follow when a founder departs, an investor joins, an employee is made partner, or a disagreement arises.   

Non-Disclosure Agreement 
A non-disclosure agreement (NDA) prevents the disclosure of any confidential information about the business. 
The reason for withholding information from third parties, such as competitors, is relevant in the climate of 
startup businesses, where maintaining a competitive edge is critical to ensuring future success. The agreement 
should clearly identify the parties, define and provide a scope of the confidential information it encompasses, and 
any exclusions. However, this agreement is not critical in every commercial situation. If you are at the stage of 
seeking funding from investors then you may be better off not asking for an NDA when it is unnecessary.    

Employment Agreement  
An Employment Agreement formalises the relationship between an employer and employee. It is a critical 
document for any business bringing on additional team members and so should comply with Australian legislation 
and outline job specific details such as a description of the position and its remuneration. Many aspects of an 
Employment Agreement will remain similar when used within the same industry and especially for startups, for 
example, intellectual property, confidentiality, non-disclosure and non-competition clauses. The agreement 
should also include guidelines around workplace bullying and harassment, given the growing relevance and 
emphasis on these aspects of a business’ workplace practices. Without it, a business could be vulnerable to 
potentially damaging and avoidable employment disputes. The agreement is an avenue for creating well defined 
and healthy work environments, not merely to comply with legal standards. 

Have clear legal contracts and essential documents
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Terms of Service

A Terms of Service is an agreement between the user and the business. It is a set of regulations or rules 
that users must agree to in order to use the service. It is important that the Terms of Service sets the rules 
that users must accept. A Terms of Service is important for every website to have - having clear, concise and 
applicable terms for visitors or subscribers to follow if using the website, particularly if it has a members’ 
portal. A Terms of Service has far greater importance than just existing on your website for others to read. 
For example, banks will often require you to provide a copy of your Terms of Service if requesting a merchant 
facility, particularly if you plan on selling any programs or memberships online. 

Privacy Policy 

A Privacy Policy is arguably one of the least discussed documents that a early-stage business requires. A 
Privacy Policy is complex to draft, however, it may be legally required depending on the type of business. 
The policy should include, at a minimum, what security measures are in place to maintain the safe storage of 
personal information, how that information is collected and then used by the business or third parties and 
what the information specifically is. Without it, a business risks not only being in contravention of Australian 
Privacy Principles, but may even be excluded from Google search engine results page. This is likely to happen 
when a business uses Google services and under its terms must disclose certain information about the use of 
that Google service but does not.

Have clear legal contracts and essential documents
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DOING IT  RIGHT

Protect your brand 
and its identity
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Once you have pioneered a business name, logo and other visual representations, you will be in a position 
to develop a brand to separate you from the pack. It is important to protect your brand and its identity.

As unfair as it may sound, all of your hard work in developing your brand can be unravelled if you have 
failed to put in place adequate protections. Registering your trade marks, understanding your copyright 
protections and licensing your work are commonly overlooked aspects of establishing a business, yet they 
are critical to protect you against competitors.

So why do the heavy lifting into a project to fall at the last hurdle? Don’t leave yourself exposed!

Protect your brand and its identity

Trademark 
Creating the name and logo for your business is often where your idea becomes a reality. The business name and logo are what 
customers will associate with your services or products – it is important to protect them!

A few things to consider when deciding on your name and logo from a trade mark perspective:

1. Distinctiveness

Your business will stand 
out amongst the crowd if 
your name and logo are 
distinctive. From a trade mark 
perspective, it’s considerably 
easier to receive IP 
protection when distinctive 
words and logos are used.

2. Similar names

You will face problems 
receiving trade mark 
protection if your brand 
name is similar to another 
which is already a registered 
trade mark. If you continue 
trading under the name, 
you’ll be unprotected and 
may be infringing trade marks 
owned by third parties. 

3. Define your class

It’s important to understand 
the trade mark class or 
classes your business falls 
under before applying for 
a trade mark. The class will 
define which sectors you 
will be protected under 
and, therefore, leaves you 
unprotected in other classes.

4. Operating overseas 

You may be selling your 
services or products overseas. 
Protect yourself in those 
countries just like you would 
in Australia. Registering your 
trade marks overseas will 
protect your brand in those 
markets. Sometimes you may 
need to engage an agent in 
that overseas market. Legal 
professionals often have 
agency links already set up for 
this purpose.
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If you are the owner of a design responsible for the overall 
appearance of a product, you may be able to register your 
design rights. This IP right will deter others from using a similar 
design or open the door to commercialisation of your design by 
licensing it to others.

The overall appearance can include the shape, configuration, 
pattern and even ornamentation.

The design must be applied to the product, giving it a unique 
visual appearance. The touch or feel of a product is not covered 
by design rights. Some designs must be rejected by IP Australia 
examiners. It’s worthwhile seeking legal advice to make sure 
your design does not fall into these prohibited categories. 
Simply put, the most secure way to protect your design rights 
is by not disclosing your design until it is registered. Once 
disclosed, it is no longer new, distinctive or yours to own.

Design Rights 

Owners of registered designs in Australia
Whether you hold the rights to an existing registered design in 
Australia, or are yourself applying for your first one, pay close 
attention to how the law is practically applied. Prospective design 
owners should know that the most important consideration for 
their new design is where the dominant features are located 
and whether, from the angle that the design will predominately 
be viewed from, there are ‘eye-catching’ similarities that would 
create too much similarity.     

Patents 

If you want to commercialise how your invention works, consider 
patent protection. The benefits to your business of patent 
protection include being able to:

Prevent others from manufacturing and selling your 
invention in Australia;

Grant licences to other businesses to manufacture 
your inventions under a licence; and

Pursue unlicensed manufacturers of your invention 
for infringement.

It’s important to consider how innovative your industry is from a 
time-frame perspective. If your invention is likely to have a short 
lifespan, it is probably not a good option to apply for a standard 
patent because:

A relatively short lifespan may not provide enough 
time for commercial exploitation of your invention, 
making it less cost effective when taking the cost of 
a standard patent into account; and

A standard patent application can take several 
years, leaving less time (or, possibly, no time) for 
commercial exploitation.

Copyright 

Copyright laws protect original ideas in a material form. The 
matters they cover range from literary, dramatic, musical and 
artistic works and films; right through to sound recordings and 
broadcast rights. For a typical startup, copyright is most often 
applied to website content and other sources of literature 
produced by the business. Rather unusually, you need not register 
your copyright as it has automatic protection once expressed. 
However, to achieve such protection, the work must be in material 
form and original.

A quick tip on the rightful owner of copyright material in a 
business is that if an employee creates material in the course of 
and within the scope of their employment under an employment 
contract, the employer will still be the copyright owner. Be 
careful, because if you engage an independent contractor, this 
employment agreement exception may not apply; the owner of 
the material is likely to be the author (i.e. the contractor).

Protect your brand and its identity
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DOING IT  RIGHT

Have insurance,  
the right levels of cover
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Having insurance is an integral part of a business. It is crucial to have the right cover and to understand your obligations under 
each policy.

You should transfer all transferable risks to an insurer. Consider both personal risks in addition to risks effecting the wider 
business. Having your insurance policies independently audited every three years will also help ensure that they are relevant and 
applicable to your business’ circumstances. 

Have insurance, the right levels of cover

Public Liability Insurance

Public liability insurance covers individuals and businesses who provide goods or services to 
their customers. It covers personal injury and harm including death, damage to property and the 
consequences of a defective product requiring a safety recall. Having a diverse range of clients, 
offering distinctly unique services and providing goods through unconventional channels, we are 
constantly asked whether public liability is a necessary insurance policy to have, and sometimes it 
is not always clear. If you interact with the public, no matter how minimal it may be, through the 
provision of goods or services either from a physical location or an online website, it is practical to 
have this cover. 

Professional Indemnity Insurance 

Professional indemnity (PI) insurance covers individuals who provide professional services or 
advice to their customers or clients. It protects, most commonly, against claims for breach of duty 
in an act or omission in carrying out a professional service. 

Tip: Doctor, surgeon, lawyer, accountant are all occupations that are traditionally 
considered ‘professional’. With such a diverse global job market, and with the 
emergence of careers that simply did not exist five years ago, a growing number 
of positions are now considered professional. These include, for example, IT 
consultants, marketing agents, architects and senior managers among others, all of 
whom should consider the requirement of PI insurance where advising or providing 
skilful services that others rely upon.  
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Have insurance, the right levels of cover

D&O Insurance 

Directors and Officers (D&O) liability insurance covers individuals, as directors or officers of a 
business, for the decisions and actions taken while in their official capacities. It protects against 
any alleged ‘wrongful acts’ including, for example, breach of duty, negligent or misleading conduct 
and breach of authority. A growing trend towards corporate governance and regulatory oversight 
has fuelled a heightened awareness towards how directors and officers execute their duties and 
obligations. It is important that your business, and its individuals conduct their activities according 
to best practice and that when where genuine liabilities arise, they are adequately protected by a 
strong D&O insurance policy. 

Cyber Security Insurance 

Cyber security insurance commonly covers businesses with an online presence, or that retain the 
personal confidential information of their customers. It covers a business’ liability if a data breach 
occurs, resulting in the exposure of third party information which it was the business’ responsibility 
to keep secure. It covers the business both for any financial losses suffered, such as profits or 
restoring and recollecting lost data, and for litigious claims made by third parties that require 
defence. The sheer volume of digitally stored information that any business nowadays will hold, 
makes the threat of a cyber-attack a real danger no matter what size business you are. This could be 
fatal to your business before even beginning, especially if you are a startup. Startups and SMEs we 
are seeing emerge in the tech space have, to varying degrees, a digital footprint they undoubtedly 
want to protect with measures that are both comprehensive yet suitably tailored to their level 
of risk.

Intellectual Property Insurance 

Intellectual property (IP) insurance covers businesses that are forced to protect their IP rights 
against actions committed by themselves or a third party that constitute an infringement. It 
covers pursuit of a third party for alleged infringement, defence of infringement claims against the 
insured and licensing and contractual obligations. We have seen it ourselves, and know that it is not 
uncommon in today’s highly competitive and litigious climate, where two parties to legal proceedings 
are disproportionately financially resourced but, regardless of the merits of the claim, the holders 
to certain IP rights are forced to defend themselves and incur significant legal costs in the process. 
Particularly with startups and SMEs, there is a tendency to overlook IP protections and as a result 
disputes arise that can quickly wipe out a young, financially underdeveloped business. 
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Have insurance, the right levels of cover

Key Person Insurance 

Key Person Insurance (KPI) covers employers and businesses with a core team of executives or 
partners whose involvement is critical to the success and viability of the business. Therefore, it 
protects against lost profit or capital value in the event of death or incapacitation of such key 
person(s). It covers the employer so they may offset the costs of hiring a replacement person, 
provide the necessary training, and ensure that during and after the event the business can still 
survive. As with most businesses just starting out but with equally high ambitions, a core team of 
members are absolutely critical to it, both where it is now and where it will be in the future. When 
you consider that often many businesses insure assets that do not actually generate any tangible 
profits, it increasingly makes business sense to obtain KPI because of the financial protection it 
offers.    

Life, TPD and Trauma Insurance

Life insurance covers individuals, more accurately their family and dependents, through providing 
a lump sum payment upon the death, or diagnosis of a terminal illness leading to death, of the 
insured individual. The benefit payout is used for immediate costs such as funeral expenses, and 
any professional services fees to organise the insured’s estate and affairs, and significant financial 
obligations such as a mortgage, education fees and the ongoing support of your family who will be 
without your current financial support.     

Total and permanent disability (TPD) insurance covers individuals through providing a lump sum 
payout upon an event leading to total and permanent, not merely partial, disability in much the 
same way as life insurance covers upon death. It covers for the immediate loss of income because 
of not being able to work again, and the costs of any medical treatment and ongoing care you 
require. 

Trauma insurance covers individuals who may suffer from a specifically covered serious medical 
condition or illness, cancer or heart attack being the most common. Trauma insurance differs from 
life insurance, as there is no event of death, and is distinct from TPD insurance, in that the illness 
or condition need not prevent future employment prospects. It covers for the immediate loss 
of income if you must take time off, and medical treatment and any future therapy needed for 
recovery.
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At Law Squared, we partner with fit pros who need our technical help and expertise. 
We’d love to have a chat with you, so feel free to drop us an email  
hello@lawsquared.co
–
Law Squared / Melbourne
Level 13, 114 William Street, Melbourne, Victoria, 3000
Telephone (03) 9008 5954   Fax (03) 8678 1269
–
Law Squared / Sydney
Level 13, 50 Carrington Street, Sydney, New South Wales 2000 
Telephone (02) 8315 3236   Fax (03) 8678 1269
–
Law Squared / Brisbane
Level 6, 140 Creek Street, Brisbane, Queensland 4000 
Telephone (03) 9008 5954   Fax (03) 8678 1269
 – 
www.LawSquared.co

We have created this information pack for your use and enjoyment. The content - including publication- is intended only to provide a summary and general overview on matters of interest. It is not intended to be comprehensive nor does it constitute legal advice. We attempt 
to ensure that the Content is current but we do not guarantee its currency. You should seek legal or other professional advice before acting or relying on any of the Content. Law Squared is not responsible to you or anyone else for any loss suffered in connection with the use 
of this content. Law Squared makes no warranties or representations about any of the content. We exclude, to the maximum extent permitted by law, any liability which may arise as a result of the use of this content or the information in it.
Where liability cannot be excluded, any liability incurred by us in relation to the use of the content is limited to the extent provided for by the Australian Consumer Law (Schedule 2 of the Competition and Consumer Act 2010). To the extent permitted by law, we will not be liable 
for any indirect, incidental, special or consequential loss. Unless otherwise indicated, Law Squared owns the copyright in the content. This publication is for your information and interest only. It is not intended to be comprehensive, and the content does not constitute and 
must not be relied on as legal advice. You must seek specific advice tailored to your circumstances.
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